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New Delhi: In arelief toho-
mebuyers, many of whom
are left in lurch after real es-
tate companies come under
insolvency proceedings and
moratorium is imposed un-
der Insolvency and Bank-
ruptcy Code, Supreme Court
has said the shield of protec-
tion under the code isnot av-
ailable to promoters and di-
rectors of an insolvent firm
and proceedings can beiniti-

ated against them.
Adjudicating a plea of
homebuyers of  Ansal

Crown Heights in Faridabad
in NCR whose plea against
officials of the company for
refund was rejected by Na-
tional Consumer Disputes
Redressal Commission be-
cause the company had co-
meunder IBC proceedings, 2
pench of Abhay S Oka and
Ujjal Bhuyan clarified that
directors/officers of a com-
pany cannot claim protec-
tion due to the moratorium

under Section14 of theIBC.
the view that
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In this case, National
Consumer Disputes
Redressal Commission
had directed the
company to either
construct the flatsina
time-bound manner or
refund money to
homebuyers

only because there is a mora-
toriumunder Section14of the
IBC against the company, it
cannot be said that no procee-
dings can be initiated against
the opposite party (promo-
ters/directors) for execution,
provided that they are other-
wise liable to abide by and
comply with the order, which
is passed against the compa-
ny. The protection of the mo-
ratorium will not be available
to the directors/officers of
the company," the bench said.
The court accepted the
plea of Senior Advocate
Bishwajit ~Bhattacharyya
and lawyer Chandrachur

Bhattacharyya who pleaded
on behalf of homebuyers

that there was no prohibi-
tion on proceedings against
the directors/officers of the
company, which is the sub-
ject-matter of moratorium
under Section 14 of the IBC.

Under Section 14 of IBC,
a moratorium means prohi-
bition of institution of su-
its, execution of judgments,
transferring/disposing of
assets and recovery of pro-
perty in possession among
other things.

In this case, NCDRC had
directed the company to eit-
her construct theflatsinati-
me-bound manner or refund
money to homebuyers. Soon
after the order, the company
wentunder IBC proceedings
and the homebuyers again
approached the Commis-
sion for execution of its or-
der for refund but it turned
down their plea on the gro-
und of IBC proceedings.

Quashing the order of
the commission, the apex
court referred to its earlier
judgments on the issue and
said the petitioner would
not be prevented by the mo-
ratorium under IBC from
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initiating proceedings aga.
inst the promoters.
_ “This court approved the
view taken in the case of p
Mohanraj that notwithstan.
dingthe moratorium, thelia-
bility, if any, of thedirectors/
officers will continue. This
court, therefore, permitted
the appellants to expressly
proceed against the promo-
ters of the company though
there was a moratorium un-
der Section 14 of the IBC af-
fecting the company,” the
bench said whilereferringto
earlier order of the court.
“Therefore, we set aside
the impugned judgments
and orders and remit the ex-
ecution application to the
National Commission. The
execution will continue aga-
inst the opposite party in the
execution application. It is
openfortheoppositepartyto
raise a contention that they
are not bound to implement
the order sought to be execu-
ted. They are entitled to file
additional objections along
with documents raising the
issue of executability asaga-
inst them," the bench said.

*We are of
1 wlobn natina’de A AT Registries set



