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IN THE HIGH COURT OF JUDICATURE AT BOMBAY
NAGPUR BENCH AT NAGPUR

CIVIL REVISION APPLICATION NO.30 OF 2023

1. J.P. Realities Pvt. Ltd.
A company duly incorporated under the 
Companies Act, through its Director,
having its registered office at Plot No.48, 
Near Raj Bhawan, Residency Road, 
Sadar, Nagpur – 440001.

2. Jaiprakash S/o Gurdasmal Khushalani
Aged about 57 years, Occ: Business,
Director, J.P. Realities Pvt. Ltd.,
A company duly incorporated under the 
Companies Act, having its registered office 
at Plot No.48, Near Raj Bhawan, Residency 
Road, Sadar, Nagpur – 440001.            ....APPLICANTS

            (Orig.Defendant Nos.1 & 2 on R.A.)

...V E R S U S...

1. Mahesh S/o Chandrabhan Kingrani
Aged 62 years, Occ: Business,
R/o Plot No.402, Mangalam Park Apartments,
Plot No.103, Opposite Shivaji Park, Shivaji Nagar,
Dharampeth Extension, Nagpur-440010.

2. Rajesh S/o Chandrabhan Kingrani
Aged 48 years, Occ: Business,
R/o Plot No.102, Mangalam Park Apartments,
Plot No.103, Opposite Shivaji Park, Shivaji Nagar,
Dharampeth Extension, Nagpur-440010.

... (Orig. Plaintiffs on R.A.)

3. Nishant S/o Jaiprakash Khushalani,
Aged about 28 years, Occ: Business,
Director, J.P. Realities Pvt. Ltd.,
having its registered office at Plot No.48, 
Near Raj Bhawan, Residency Road, 
Sadar, Nagpur – 440001.
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4. Chirag S/o Jaiprakash Khushalani,
Aged about 30 years, Occ: Business,
Director, J.P. Realities Pvt. Ltd.,
having its registered office at Plot No.48, 
Near Raj Bhawan, Residency Road, 
Sadar, Nagpur – 440001.

5. Vinita W/o Jaiprakash Khushalani,
Aged about 28 years, Occ: Business,
Director, J.P. Realities Pvt. Ltd.,
having its registered office at Plot No.48, 
Near Raj Bhawan, Residency Road, 
Sadar, Nagpur – 440001.

6. Anil Lakhanlal Malviya,
Aged about 63 years, Occ: Business,
Director, J.P. Realities Pvt. Ltd.,
having its registered office at Plot No.48, 
Near Raj Bhawan, Residency Road, 
Sadar, Nagpur – 440001.

7. Shri Nanak Sambtani,
Aged about 63 years, Occ: Business,
Director, J.P. Realities Pvt. Ltd.,
having its registered office at Plot No.48, 
Near Raj Bhawan, Residency Road, 
Sadar, Nagpur – 440001.

... (Orig. Defendants Nos.3 to 7on R.A.)

  ...NON-APPLICANTS
WITH 

CIVIL REVISION APPLICATION NO.130 OF 2023

1. J.P. Housing Pvt. Ltd.
A company duly incorporated under the 
Companies Act, through its Director,
having its registered office at Plot No.48, 
Near Raj Bhawan, Residency Road, 
Sadar, Nagpur – 440001 through its Director Shri Jaiprakash 
Gurdasmal.
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2. Jaiprakash S/o Gurdasmal Khushalani
Aged about 57 years, Occ: Business,
Director of J.P. Realities Pvt. Ltd.,
A company duly incorporated under the 
Companies Act, having its registered office 
at Plot No.48, Near Raj Bhawan, Residency 
Road, Sadar, Nagpur – 440001.            ....APPLICANTS

            (Orig.Defendant Nos.1 & 2 on R.A.)

...V E R S U S...

1. Mahesh S/o Chandrabhan Kingrani
Aged 62 years, Occ: Business,
R/o Plot No.402, Mangalam Park Apartments,
Plot No.103, Opposite Shivaji Park, Shivaji Nagar,
Dharampeth Extension, Nagpur-440010.

2. Rajesh S/o Chandrabhan Kingrani
Aged 48 years, Occ: Business,
R/o Plot No.102, Mangalam Park Apartments,
Plot No.103, Opposite Shivaji Park, Shivaji Nagar,
Dharampeth Extension, Nagpur-440010.

... (Orig. Plaintiffs on R.A.)

3. Nishant S/o Jaiprakash Khushalani,
Aged about 28 years, Occ: Business,
Director, J.P. Housing Pvt. Ltd.,
having its registered office at Plot No.48, 
Near Raj Bhawan, Residency Road, 
Sadar, Nagpur – 440001.

4. Chirag S/o Jaiprakash Khushalani,
Aged about 30 years, Occ: Business,
Director, J.P. Housing Pvt. Ltd.,
having its registered office at Plot No.48, 
Near Raj Bhawan, Residency Road, 
Sadar, Nagpur – 440001.         ... (Orig. Defendants Nos.3 & 4 on R.A.)

...NON-APPLICANTS
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-------------------------------------------------------------------------------------------
Shri S.P. Dharmadhikari, Senior Advocate a/b Shri Masood Shareef, Advocate 
for applicants.
Shri H.D. Dangre, Advocate for non-applicant nos.1 and 2.
Shri A.S. Thotange, Advocate for non-applicant nos.3 and 4.
-------------------------------------------------------------------------------------------

CORAM:- M.W. CHANDWANI, J.
ARGUMENTS WERE HEARD ON : 27.02.2024
JUDGMENT PRONOUNCED ON : 19.03.2024

JUDGMENT:

. Both the revision applications filed under Section 115

of  the  Code  of  Civil  Procedure  (for  short,  ‘CPC’)  under

consideration are  between  the  same parties  arising  out  of  two

different suits but on the same set of facts and involve common

issue  and  common  contentions,  hence  the  same  were  heard

analogously. I proposed to dispose of both the applications by this

common judgment and order.

Bare  facts,  which  are  necessary  to  dispose  of  the

present revisions, can be culled out are as under:

2. The non-applicant nos.1 and 2, are plaintiffs in Special

Civil Suit Nos.248 of 2023 and 1235/2022 filed before the Civil

Judge  Senior  Division,  Nagpur.  The  applicants  and  the  non-

applicant  nos.3  and 4  herein  are  arrayed as  defendants  to  the
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suits. The applicants on being notified in both the suits appeared

and filed applications at Exhibits 34 and 10 in Special Civil Suit

Nos.248 of 2023 and 1235 of 2022, respectively under Order VII

Rule  11  for  rejection  of  the  plaints  on  the  premise  that  the

disputes involved in both the suits are commercial disputes within

the meaning of section 2(1)(c)(vii) of the Commercial Courts Act,

2015 (for  short,  ‘Act  of  2015’).  The non-applicant  nos.1  and 2

opposed  and  resisted  the  applications  in  both  the  suits  and

claimed  that  the  dispute  between  the  applicants  and  the  non-

applicants is not a commercial dispute within the meaning of Act

of 2015. The learned Judge on consideration through impugned

orders rejected both the applications Exhibits 34 and 10 in Special

Civil Suit Nos.248 of 2023 and 1235 of 2022, respectively by two

separate  orders  dated  03.07.2023  and  11.01.2023.  Feeling

aggrieved  with  the  orders  impugned,  the  applicants  have

approached this Court under revisional jurisdiction.

3. At the outset it is to be mentioned that essentially, the

applications of the applicants appear to have been filed relying on

Order  VII  Rule  11 (d)  of  CPC which mandates  that  if  the  suit

appears  to  be  barred  by  law from the  averments  made  in  the
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plaint,  the  plaint  shall  be  rejected.  Thus,  for  exercising  power

under Order VII Rule 11 (d) of CPC the  suit must be barred by

express or implied provisions of law. The applications have been

filed for rejection of the plaints on the premise that the disputes

between the parties in both the suits are commercial disputes and

triable  by  the  Commercial  Court  established  under  the  Act  of

2015. The cognizance of the suits by the Civil Court is barred.

4. This takes me to Section 6 of the Act of 2015. It states

that the Commercial Court shall have jurisdiction to try all suits

and  applications  relating  to  a  commercial  dispute  of  specified

value.  Section  15  of  the  Act  of  2015  provides  for  transfer  of

commercial disputes of specified value to Commercial Court. Thus,

the provisions of the Act of 2015 do not bar the suit but provide

that the suit relating to a commercial dispute of a specified value

shall  be  tried  by a  commercial  court.  A  commercial  court  is  a

specie of civil court having jurisdiction to try a commercial dispute

of specified value.  Therefore, if a commercial dispute of specified

value is filed in ordinary civil court, the remedy is to transfer the

civil  suit  to  the  commercial  court  and  not  rejection  of  the
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plaint under Order VII Rule-11(d) of CPC. At the most, a plaint

can be returned under Order VII Rule 10 of the CPC.

5. Be that as it may, anyhow it is necessary to decide as to

whether the transaction between the parties herein, which is the

subject matter of  the suit  could be considered as a commercial

dispute so as to enable the trial Court to take appropriate action

either under Section 15 of the Act of 2015 for transfer or under

Order VII Rule 10 of the CPC for return of plaint. 

6. Before proceeding to deal with the submissions of the

counsel for the respective parties, it will be advantageous to state

the  facts  pleaded  in  the  suits  filed  by  the  non-applicant  nos.1

and 2.

7. The  pleadings  in  both  the  suits  are  common.  Since

there  were  two  agreements,  specific  performance  of  which  is

sought, two different suits came to be filed. The plaints in both the

suits  depict  that  the  non-applicant  nos.1  and  2  are

Industrialist/Businessmen who were looking for a good piece of

land  having  potential  for  development  of  commercial  or
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residential projects in Nagpur City. The applicant no.1 is a private

limited  company,  engaged  in  the  business  of  real-estate  and

construction through its directors, the applicant no.1 and the non-

applicant  nos.3  and 4  agreed to  sell  the  suit  land to  the  non-

applicant nos.1 and 2 by two different agreements. However, after

considerable  time  the  applicants  did  not  take  steps  to  perform

their part of contract. Having noticed that the applicants and the

non-applicant  nos.3  and  4  failed  to  perform  their  part  of  the

contract, two suits referred above for specific performance of the

contracts came to be filed along with prayers for damages with

alternative  prayer  of  decree  for  refund  of  earnest  money  and

damages caused. 

8. Careful reading of the plaint as well as the documents

annexed  along  with  the  plaint  reveal  that  the  applicants  had

purchased  the  suit  property  for  exploiting  the  commercial

potential  of  the  said  land in  question.  Even,  the  non-applicant

nos.1 and 2 agreed to purchase the said suit land for developing

the said land into commercial units for the purposes of sale of the

said commercial units to the consumers. The dispute is of more
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than the specified value mentioned in Section 2(1)(h) read with

Section 6 of the Act of 2015. Both the counsel for the respective

parties are in ad-idem on these facts.

9. Having found that the purpose and object for which the

suit land has been agreed to be purchased by the non-applicant

nos.1 and 2, I proceed to deal with the submissions of the learned

counsel for the parties as well as to the legal position. 

10. Heard Shri S.P. Dharmadhikari, learned Senior Counsel

assisted  by  Shri  Masood Shareef,  learned  counsel  on  behalf  of

applicants as well as Shri H.D. Dangre, learned counsel on behalf

of the non-applicant nos.1 and 2.

11. Shri S.P Dharmadhikari, learned Senior Counsel for the

applicants  has  made  detailed  submission  referring  to  the

agreements of sale, of which performance is sought by the non-

applicant nos.1 and 2, to contend that both parties to the suit are

engaged in the business of sale, purchase, developing commercial

and residential  projects.  The suit  land of which performance is

sought is agreed to be purchased by the non-applicant nos.1 and 2
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for  developing  the  said  land  and for  constructing  a  residential

project and selling residential units to different customers. 

12. Next, learned Senior Counsel would submit that reading

of the entire plaint in both the suits along with documents annexed

with the plaints, particularly the agreements to sell clearly suggest

that the dispute is arising out of a commercial transaction relating to

immovable property, which is to be used by the non-applicant nos.1

and  2  for  trade  or  commerce.  The  principal  object  of  the  non-

applicant  nos.1  and  2  for  entering  into  the  contract  was  a

commercial one and to earn profit by constructing residential unit.

Since the beginning, exploitation of the commercial potential with

respect to the suit property was the object of the non-applicant nos.1

and  2  by  developing  the  suit  property  into  a  residential  and

commercial  project.  Therefore,  if  the  property  would  be  used in

trade  or  commerce,  the  dispute  is  a  commercial  dispute  within

meaning Section 2(1)(c) of Act of 2015. Thus, this dispute between

the  applicants  and  the  non-applicant  nos.3  &  4  and  the  non-

applicant nos.1 and 2 is a commercial dispute under the Act of 2015

for which a special forum constituted alone has jurisdiction.
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13. Lastly, it is contended that the very same question fell

for consideration before the Coordinate Bench of this Court in the

case  of  Kanchanganga  Relators  Pvt.  Ltd  Vs.  Monarch

Infrastructure  Developers1,  wherin  the  Coordinate  Bench

expanded the word “used” and included the expression “capable

of being used” after relying on the decision of Supreme Court in

the case of Mansukhlal Dhanraj Jain and others Vs. Eknath Vithal

Ogale2.  By  taking  help  of  this  decision  learned Senior  Counsel

submitted  that  the  disputes  in  both  the  suits  are  commercial

disputes within the sweep of section 2(1) (c) (vii) of the Act of

2015.

14. Conversely, Shri Dangre, learned Counsel for the non-

applicant nos.1 and 2 vehemently submits that at present the suit

property is  not being used in trade or commerce. According to

him,  any  dispute  arising  out  of  an  agreement  relating  to

immovable property, which is  being used in trade or commerce

would be a commercial dispute. To bring the dispute arising out of

agreement relating to immovable property within the ambit of a

1 (2019) 5 MhLJ 953
2 (1995) 2 SCC 665
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commerce dispute under Section 2(1)(c) of the Act of 2015, the

property in question should be used in trade or commerce. To put

it  differently,  the  property  should  be  used  or  is  being  used  in

commercial activities at the time of filing of the suit, which is not

the case in hand. 

15. Lastly,  learned  Counsel  for  the  non-applicant  nos.1

and 2 submitted that if a regular suit,  which is not based on a

commercial  dispute  within  the  meaning  of  Act  of  2015  is

transferred to the Commercial Court, the very object and purpose

of establishment of Commercial Court will be frustrated because

the aim, object and purpose of the enactment was to ensure fast

disposal of the high value of commercial disputes. He supported

the impugned order of the learned trial court.

16. Having  considered  the  submission  and  contention

raised on behalf of the respective parties, it would be apposite to

preface the object of the Act of 2015. A perusal of the Statement

of  Objects  and  Reasons  of  the  Act  of  2015  and  the  various

amendments  to  CPC  and  insertion  of  new  rules  to  the  Code

applicable to suits of commercial disputes show that it has been
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enacted for the purpose of ensuring early disposal of high value

commercial  disputes.  A  purposive  interpretation  of  the  Objects

and Reasons and various amendments to CPC leave no room for

doubt  that  the  provisions  of  the  Act  require  to  be  strictly

construed. If the provisions are given a liberal interpretation, the

object behind the constitution of Commercial Division of Courts,

viz.  putting  the  matter  on  fast  track  and  speedy  resolution  of

commercial disputes, will be defeated. If we take a closer look at

the Statement of Objects and Reasons, words such as “early” and

“speedy” have been incorporated and reiterated. The object will be

fulfilled  only  if  the  provisions  of  the  Act  are  interpreted  in  a

narrow sense and not hampered by the usual procedural delays

plaguing our traditional legal system.

17. To determine whether the suit is a commercial suit in

the  context  to  the  present  controversy,  it  is  necessary  to  first

ascertain whether the dispute is a commercial dispute and for that

purpose it is necessary to look at Section 2 (1)(c)(vii) of the Act of

2015. The said provision to the extent relevant is extracted herein

below for reference:
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“2. Definition -
(1) In this Act, unless the context otherwise requires, –
-------x--------
-------x--------
(c) "commercial dispute" means a dispute arising out of--
-------x--------
-------x--------
(vii)  agreements  relating  to  immovable  property  used
exclusively in trade or commerce;
------- x-------
-------x--------
Explanation.-- A commercial dispute shall not cease to be a
commercial dispute merely because--
(a)  it  also  involves  action  for  recovery  of  immovable
property  or  for  realisation  of  monies  out  of  immovable
property  given  as  security  or  involves  any  other  relief
pertaining to immovable property;
(b) one of the contracting parties is the State or any of its
agencies  or  instrumentalities,  or  a  private body carrying
out public functions;
(d) "Commercial Division" means the Commercial Division
in  a  High  Court  constituted  under  sub-section  (1)  of
section 4;
(e)  "District  Judge"  shall  have  the  same  meaning  as
assigned  to  it  in  clause  (a)  of  article  236  of  the
Constitution of India;
(f) "document" means any matter expressed or described
upon any substance by means of letters, figures or marks,
or electronic means, or by more than one of those means,
intended  to  be  used,  or  which  may  be  used,  for  the
purpose of recording that matter;
(g)  "notification"  means  a  notification  published  in  the
Official Gazette and the expression "notify" with its cognate
meanings  and grammatical  variations  shall  be construed
accordingly;
(h) "Schedule" means the Schedule appended to the Act; and
(i)  Specified Value,  in  relation  to a  commercial  dispute,
shall mean the value of the subject-matter in respect of a
suit as determined in accordance with section 12 3[which
shall  not  be less  than three lakh rupees] or such higher
value, as may be notified by the Central Government.”
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18. On perusal of the provision relied upon by the learned

Senior  Counsel,  it  is  noticed  that  the  dispute  arising  out  of

agreements relating to immovable properties used exclusively in

trade or commerce will qualify to be a commercial dispute to be

tried by the Commercial Court. The question therefore would be

that in the instant case, though the parties have entered into sale

transaction  of  immovable  property  and  presently  in  the  suit,

performance of contract pertaining to the immovable property is

sought,  whether  the  immovable  property  involved  could  be

considered as being used exclusively in trade or commerce. 

19. In  Jagmohan  Behl  Vs.  State  Bank  of  Indore1,  relied

upon by Senior Counsel, the Delhi High Court taking note of the

provisions contended in section 2(1)(c)(vii) of Act of 2015 held

that the dispute involved therein would constitute a commercial

dispute and would include all matters relating to an agreement in

connection  with  immovable  properties.  The  said  conclusion

reached was in the circumstances where the immovable property

in question was undoubtedly being used for trade or commerce

1 2017 SCC OnLine Del 10706
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and therefore it was held that the claim in the suit for recovery of

rent  or  mesne  profit,  security  deposit,  etc.  for  the  use  of  such

immovable property shall lie before the Commercial Court. Thus,

firstly the dispute must be in respect of an agreement relating to

immovable  property  which  was  being  used  for  a  trade  or

commerce and not likely to be used for trade or commerce and

then the explanation will cover the disputes arising out of and in

relation to immovable property like rent,  mesne profit,  security

deposit etc.

20. A dispute relating to immovable property  per se may

not  be  a  commercial  dispute.  But  it  becomes  a  commercial

dispute, if it falls under sub-clause (vii) of Section 2(1)(c) of the

Act  viz.  “the  agreements  relating  to  immovable  property  used

exclusively  in  trade  or  commerce”.  Considering  the  object  for

which  the  Act  of  2015  came  to  be  enacted  the  words  “used

exclusively  in  trade  or  commerce”  are  to  be  interpreted

purposefully  and  required  to  be  strictly  construed.  The  word

“used” denotes “actually used”.  Plain and literal meaning of the

word “used” is “actually used” or “being used” and it cannot be

either “ready for use” or “likely to be used” or “to be used”.  Wide
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interpretation would defeat the objects of the Act and the fast-

tracking  procedure  discussed  above.  If  all  such  suits  are

transferred to the Commercial Court, there shall be no difference

in the between a regular Civil Court and the Commercial Court.

21. In the decision of Division Bench of this court in case of

Dineshkumar  Gulabghand Agrawal  v.  Commissioner  of  Income-

Tax1 had an occasion to interpret the word “used”. The Division

Bench in para 3 of the decision has observed as under:  

“3.  It appears that after the above judgment, there was

an amendment to section 32 of the Income-tax Act. The

word “used” denotes actually used and not merely ready

for use. The expression “used” means actually used for

the purposes of the business.  The view is taken by the

Tribunal.  In  this  view  of  the  matter,  no  substantial

question of law is involved. The appeal  is dismissed in

limine with no order as to costs.

22. An identical issue came-up for consideration before the

Division  Bench  of  the  Gujarat  High  Court  in  the  case  of  Vasu

Healthcare Private Vs.  Gujarat Akruti  TCG Biotech Limited and

another2  relied upon by the learned Counsel for the non-applicant

1  (2004) 267 ITR 768 : 2003 SCC OnLine Bom 1289
2 2017 SCC OnLine Guj 724
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no.1 and 2, wherein a detailed consideration has been made and

by taking note of the decision of Division Bench of this Court in

Dineshkumar (supra) the conclusion reached therein is that on a

plain reading of Clause 2(1)(c) of the Act of 2015 the expression

“used” must mean “actually used” or “being used”.  It  is  further

explained that if the intention of the legislature was to expand the

scope, in that case the phraseology “likely to be used” or “to be

used”  would  have  been  employed.  The  verbatim  consideration

therein is as hereunder;

“33. ----- Despite the above we have considered on merits
whether  even  considering  section  2(c)(vii)  of  the
Commercial Courts Act, the dispute between the parties
can  be  said  to  be  “commercial  dispute”  within  the
definition of section 2(c) of the Commercial Courts Act or
not? Considering section 2(c)(vii), “commercial dispute”
means a dispute arising out of the agreements relating to
immovable  property  used  exclusively  in  trade  or
commerce. As observed herein above, at the time of filing
of  the  suit  and  even  so  pleaded  in  the  plaint,  the
immovable  property/plots  the  agreements  between the
parties  cannot  be  said  to  be  agreements  relating  to
immovable  property  used  exclusively  in  trade  or
commerce. As per the agreement between the party after
getting the plots on lease from the GIDC, the same was
required  to  be  thereafter  developed  by  the  original
defendant  No.  1 and after  providing all  infrastructural
facilities and sub-plotting it, the same is required to be
given to other persons like the original plaintiff. It is the
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case on behalf of the original plaintiff that as the original
defendant No. 1 has failed to provide any infrastructural
facilities and develop the plots and therefore, a civil suit
for specific performance of the agreement has been filed.
There  are  other  alternative  prayers  also.  Therefore,  it
cannot be said that the agreement is as such relating to
immovable  property  used  exclusively  in  trade  or
commerce. It is the case on behalf of the original plaintiff
that  as in clause (vii)  of  section 2(c),  the phraseology
used is not “actually used” or “being used” and therefore,
even if at present the plot is not used and even if it is
likely to be used even in future, in that case also, section
2(c)(vii)  shall  be  applicable  and  therefore,  the
Commercial Court would have jurisdiction. The aforesaid
has  no substance.  As  per  the cardinal  principle  of  law
while interpreting a particular statute or the provision,
the literal and strict interpretation has to be applied. It
may be noted that important words used in the relevant
provisions are “immovable property used exclusively in
trade or commerce”. If the submission on behalf of the
original  plaintiff  is  accepted  in  that  case  it  would  be
adding something in the statute which is not there in the
statute, which is not permissible. On plain reading of the
relevant clause it is clear that the expression “used” must
mean “actually used” or “being used”. If the intention of the
legislature  was  to  expand  the  scope,  in  that  case  the
phraseology  used  would  have  been  different  as  for
example, “likely to be used” or “to be used”.  The word
“used” denotes “actually used” and it cannot be said to be
either “ready for use” or “likely to be used”; or “to be used”.
Similar view has been taken by the Bombay High Court
(Nagpur Bench) in the case of Dineshkumar Gulabchand
Agrawal (Supra) and it is observed and held that the word
“used” denotes “actually used” and not merely “ready for
use”. It is reported that SLP against the said decision has
been dismissed by the Hon'ble Supreme Court.”  
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23. The co-ordinate bench of this Court while dealing with

an identical issue in case of Kanchanganga (supra), disagreed with

the  view  taken  in  decision  of  the  Gujrat  High  Court  in  Vasu

Healthcare (supra). The co-ordinate bench relied on the decision

of Delhi High Court in case of  Jagmohan Behl (supra)  and the

decision  in  Mansukhlal  Jain (supra),  wherein  the  expression

“relating to” was considered. The Coordinate Bench of this Court

on  the  same  line  expanded  the  meaning  of  the  word  “used”

mentioned in section 2(1)(c)(vii) of the Act of 2015 to include the

expression  “capable  of  being  used”  or  intended to  be  used  for

trade and commerce and in para 12 of the decision it has been

held as under:

“12.  Similarly,  for the contention that the word “used”
would include the expression   “capable of being  used”,
the  learned  Counsel  for the petitioners has relied upon
number of judgments.  The ratio of the said judgments
is  that the     word   'used'   also  has to be seen in  a
wider perspective and it would include the expressions
like capable of being used or for the  purpose of being
used.  Applying the said position of law to the definition
of  “commercial  dispute” under Section 2(1)(c)(vii) of
the Act  of  2015,  it  becomes abundantly  clear  that  the
expression” agreements relating to immovable property
used  exclusively  in  trade  and  commerce”,  has  to  be
applied  to the facts of a particular  case in a wide and
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inclusive manner.  There should be material on record to
show that the immovable property, in respect of which
the  agreement  has  been  executed,  is  being  used  or  is
intended to be used for trade and commerce.” 

24. Within a year  therefrom in  the year  2020,  the same

issue came up for consideration before the Supreme Court in the

decision Ambalal Sarabhai Enterprises Limited Vs. K.S. Infraspace

LLP  and  another1, wherein  the  Supreme  Court  considered  the

decision  of  the  Gujarat  High  Court  in  case  of  Vasu  Healthcare

(supra) and after relying on another decision of Supreme Court in

the case of Federation of A.P. Chambers of Commerce & Industry

Vs. State of A.P.2 approved the interpretation of the word “used”

means  “actually  used”  or  “being  used”  and  in  para  14  of  the

decision the Supreme Court has held as under:

“14. In that view it is also necessary to carefully examine
and entertain only disputes which actually answers the
definition “commercial disputes” as provided under the
Act. In the instant case, as already taken note neither the
agreement between the parties refers to the nature of the
immovable property being exclusively used for trade or
commerce as on the date of the agreement nor is there
any pleading to that effect in the plaint. Further the very
relief sought in the suit is for execution of the Mortgage

1 (2020) 15 SCC 585
2 (2000) 6 SCC 550
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Deed which is in the nature of specific performance of
the  terms  of  Memorandum  of  Understanding  without
reference to nature of the use of the immovable property
in  trade  or  commerce  as  on  the  date  of  the  suit.
Therefore, if all these aspects are kept in view, we are of
the opinion that in the present facts the High Court was
justified in its conclusion arrived through the order dated
01.03.2019  impugned  herein.  The  Commercial  Court
shall therefore return the plaint indicating a date for its
presentation before the Court having jurisdiction.”

25.  Having approved the view taken by the Gujarat High

Court in  Vasu Healthcare (supra) in the case of  Ambalal (supra)

Supreme Court that “used” means “actually used”, the view taken

by  the  Coordinate  Bench  of  this  Court  in  the  case  of

Kanchanganga (supra) that the word “used” includes “capable of

being used” or “for the purpose of being used” remains no good

law.  No doubt the decision in the case of Vasu Healthcare (supra)

is  under  challenge  before  the  Supreme  Court  in  another

proceedings. However, incidentally the decision in the case of Vasu

Healthcare (supra)  came  before  the  Supreme  Court  for

consideration in the case of Ambalal (supra) wherein the Supreme

Court  approved the  view taken in the  case  of  Vasu Healthcare

(supra),  therefore view taken in case of  Kanchanganga (supra)

cannot be relied upon. 



23 cra30.23.odt

26. The upshot of the above said discussion is that dispute

relating to immovable property which is  actually used or being

used  in  trade  of  commerce  would  come  within  the  sweep  of

commercial dispute as enumerated in Clause (vii) of Section 2 (1)

(c)  of  the  Act  of  2015.  The  suit  for  specific  performance  of

contract of immovable property, without reference to the actual

use of the immovable property in trade or commerce as on the

date of the suit will not be a suit relating to a commercial dispute.

The  trial  Court  has  rightly  considered  that  the  suit  is  not  a

commercial  suit.  No  interference  is  required  in  the  findings  of

learned  trial  Court.  Resultantly,  revision  applications  are

dismissed. 

JUDGE

Wagh


